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Sidewalks for the purposes of this study shall mean: 

 

A designated walkway for pedestrians to travel from a point of origin to a point of 

destination within the study area by means of: 

 

(a) A hard surfaced way alongside a roadway separated vertically (i.e. raised 

curb) or horizontally (i.e. a 5’+/- buffer panel) from the roadway; 

 

Or 

 

(b) A pathway suitable for pedestrian travel and capable of being maintained in 

the majority of local weather conditions. 

 

Finally, there comes the matter of the width of these “sidewalks”.  Many people envision them as 

narrow as three feet in width while others think in terms of five feet.  These standards are 

considered inadequate by most people who study the issue of “walkability”. 

 

From the Safe Routes to Schools manual (which suggests a 5’ to 6” width) we read that 

“Walking can be a social activity; facilities are needed to accommodate social walking.  The six-

foot width allows for two people to walk comfortably side by side and provides sufficient space 

for pedestrians crossing in the opposite direction.”  The ASHTO Green Book (Association of 

State Highway and Traffic Officials) suggests that the minimum width for a sidewalk along a 

arterial or major street should be 6’ to 8’.  While alongside “…parks, schools, and other major 

pedestrian generators…” it should be 8’ to 10’ in width.  The Town Planner would recommend 

the wider 8’ width.  We have settled upon the narrower 6’ width.  We recommend that … 

 

Sidewalk widths for the purposes of this study shall be a minimum of 6’.  This is – as 

ASHTO recommends – intended to be the “…clear or unobstructed width.”  “When that is not 

possible, sidewalk furnishings and other obstructions should be located consistently so that there 

is a clear travel zone for pedestrians with vision impairments and a wider sidewalk should be 

provided to accommodate this line of obstructions.” 

 

The proposed study area is shown on the attached map.  You find overlaid upon the proposed 

study area the Village District as it is established in the zonign ordinance. 

 

We seek your approval of the recommendations in this memorandum as the guidance for the 

Task Order we shall next bring you from the Town Engineer. 
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KVPartners
CO NS UL TIN G E NGI NE ERS

MEMORANDUM

To: C. Terenzini, Moultonborough

From: R. Korber, KVPartners

Date: June 7, 2013

Re: Task 1 Report
Village Sidewalk Study

1. Enclosed are the following deliverables for the subject project:

a. One titled roll plan, at a scale acceptable to the Town, showing the study area boundaries and Village
Zoning District, suitable for public presentations and the development of working concepts.

b. One 11” x 17” base map of the study area suitable for report reproduction as well as a 24” x 36”
presentation board of the same.

c. One 24” x 36” presentation board of the “givens” from the Town’s guiding principles from the text
supplied by the Town.

2. The deliverables have been revised as per our (C. Terenzini; B. Woodruff; R. Korber) meeting on
May 23, 2013. Revisions were made to the base plan submitted by CAI Technologies to the Town.
Revisions include:

a. Added names of the destination points specified by Town.

b. Added limits of Study Area.

c. Added limits of Village District zoning area.

d. Revised title block.

3. In addition, KVPartners revised the base plan to enhance the quality of the presentation boards.
Revisions include:

a. Adjusted line types, shading and colors.

b. Revised legend.

c. Revised viewport.

d. Added north arrow and scale.
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MEMORANDUM

To: C. Terenzini, Moultonborough

From: R. Korber, KVPartners

Date: July 5, 2013

Re: Task 2 Report
Village Sidewalk Study

Meeting Minutes: The following are notes from the Orientation Meeting held at Town Hall on June 11,
2013 for the subject project. The notes are summarized by individual attendee and represent the key
talking and discussion points.

1. Attendees: Carter Terenzini (Moultonborough); Bruce Woodruff (Moultonborough); Scott Kinmond
(Moultonborough); David Bengston (Moultonborough); Len Wetherbee (Moultonborough); Mark
Morrill (NHDOT); Mike Izard (LRPC); Joanne Coppinger (Petitioner); Kim Prause (Petitioner);
Roger Hawk (Hawk Planning); Doug Greiner (g2+1); Ray Korber (KVPartners)

2. Purpose: To discuss and share available information and background on the Village sidewalk project.

3. C. Terenzini reviewed the project history, objectives and process. In summary, in accordance with
Town Meeting, Town staff are to develop a plan for a sidewalk network in the Village area for
presentation at the 2014 Town Meeting.

4. B. Woodruff:

a. Reviewed the base map including map development, limits of study area, basis of information
and mapping features. The purpose was to familiarize participants with the base map as it will
serve as the primary tool to develop the sidewalk network and communicate same to the larger
community.

b. Reviewed the Town's Master Plan regarding objectives for developing sidewalks and pathways in
Moultonborough. These documents represent the strategic goals previously established for
sidewalks in the Town.

5. Joanne Coppinger and Kim Prause shared their viewpoints as petitioners regarding the development
of a sidewalk network in the Village area. The petition was driven by safety concerns for children
walking (cycling is not a primary concern) the Route 25 corridor between the Moultonborough
elementary, middle and high school and the Town Library and Recreation Department buildings
(Town complex). In addition, the petitioners believe there is a missed opportunity for developing the
downtown area as a destination for Town residents and visitors who travel the Route 25 corridor;
making the Village area more pedestrian friendly could achieve that.
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6. S. Kinmond identified safety concerns between the schools and the Town complex as the critical
issue. He supports a more pedestrian friendly area so long as the rural character can be maintained in
the Village. He also stated that the north side of Route 25 is probably the preferred location for
sidewalk based on how local residents (youth, employees of the local business) travel through the
corridor.

7. M. Izard shared some background on the Route 25 Corridor Study, the Safe Roads To School Plan
and the Regional Bikeway/Pedestrian Plan. Regarding the Route 25 Corridor Study, while the key
findings cited intersections as the most problematic issue facing Moultonborough, the Study did
address pedestrian issues in a cursory manner. In summary the recommendation was to leave
pathway development to the respective communities. He believes the priority should be safe travel
through the Village area between the schools and the Town complex.

8. R. Hawk shared the results of the design charrette completed in July 2012. In summary, key
recommendations cited were:

a. The sidewalk network should be considered in the larger context of land use in the Village area.
To ensure a vibrant downtown requires more business activity and medium density housing.
He shared the recommendation and build-out scenarios as presented in the charrette.

b. There is a need to establish gateways at either end of the study area to identify to the traveling
public that they are entering the Village area.

c. There is a need to slow traffic down to create safe crossings of Route 25. Possible solution is to
reduce travel lanes to 10 (preferred) or 11 feet wide to slow traffic through the Village area.
This will require support from the NHDOT.

d. Agrees that the sidewalks need to be done first but recommended they be completed with
measures to reduce speed. He discussed several traffic calming measures (median islands,
bump outs, landscape features, parallel parking, etc.).

e. Recommended extending sidewalks on both sides of the road. Consideration should also be
given to extending a pathway or sidewalk from the Academy to the Bank of New Hampshire or
Taylor property.

f. There is a need to develop a driveway management plan with sidewalk development.

g. The construction of the sidewalk network could be completed in phases.

9. L. Wetherbee stated that the level of enforcement in the Village area is at its “saturation point” and
that additional enforcement to increase the safety of the traveling public will have marginal benefit
and is not advisable. He stated that crosswalks can be dangerous (users think of it as a “force field of
protection”) and that the sidewalk plan needs to come with measures to reduce the speed of vehicles
traveling through the Village area. Also if sidewalks are to be located in more remote areas,
provisions should be made to gain access by ATV for emergency response.

10. M. Morrill provided background on what the NHDOT review process will be for work proposed
within the NHDOT right-of-way. He also shared some key considerations for the development of the
sidewalk plan including: drainage; location of access drives; places for parking that are accessible;
vegetation control; utilities; and winter maintenance. In general he liked the concepts that were
developed from the design charrette of July 2012. He could support an 11 foot travel lane so long as



Memorandum
June 17, 2013
Page 3 of 3

KVPartners

winter maintenance issues are address. B Woodruff also referenced buses as requiring 11 feet as they
are 10.5 feet wide mirror to mirror. M. Morrill suggested contacted the Town of Meredith (John
Edgar; Mike Faller) regarding their experience with a temporary median and stamped pavement and
the Town of Holderness regarding the sidewalk installed in the NHDOT right-of-way.

11. D. Bengsten stated that his primary concern is narrowing the corridor as this could be an issue for Fire
Department response. In addition, he cited access to the sidewalk for emergency response as a
critical element in the sidewalk development plan.

12. R. Korber sought clarifications on the key points raised by the participants and developed the
following as a first pass on criteria/objectives/priorities that might be helpful in defining the project
approach going forward:

a. Keep kids safe.

b. Be practical and cost effective.

c. Develop a program that can get Town Meeting support.

d. Maintain the rural character of the Village area.

e. Ensure emergency response is adequate.

f. Phase the program; set priorities for the build-out.

g. Consider regional connectivity, but only where it is practical to do so.

Site Visit: B. Woodruff, R. Hawk, D. Greiner and R. Korber attended the site walk to assess the
feasibility of alternative routes and to discuss existing site constraints, challenges and opportunities for a
sidewalk network within the Village study area.

Plan Revisions: A revised roll plan of the Village Sidewalk study area showing physical features (steep slopes,
structures, utilities) not previously shown on the base map that are considerations in the design of the sidewalk
network. The physical features are annotated based on field reconnaissance completed by KVPartners and g2+1
personnel on June 11, 2013 (with Roger Hawk and Bruce Woodruff) and June 18, 2013.

1. Based on the field reconnaissance completed to date, the observed formal and informal walking
patterns are along both sides of the Route 25 corridor and along pathways created in cross country
areas between the Moultonborough Academy and the Bank of New Hampshire property (refer to base
plan).

2. Based on the data compiled to date, and assuming the observed formal and informal walking patterns
meet Town requirements, it is recommended that the Town complete field survey when the sidewalk
alignments are more clearly defined. It is our opinion that the information provided on the base plan
is sufficient for developing concepts of preferred alignments and sidewalk types and for phasing the
construction of the sidewalk network within the observed formal and informal walking patterns.
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MEMORANDUM

To: C. Terenzini, Moultonborough

From: R. Korber, KVPartners

Date: August 14, 2013

Re: Task 3 Report
Village Sidewalk Study

The following are notes from the Design Charrette held at the Public Safety Building on August 7, 2013
for the subject project. The notes are summarized by individual attendee and represent the key talking
and discussion points.

1. Attendees: See attached sign-in sheet.

2. Purpose: To obtain information from attendees regarding preferences for sidewalk alignments.

3. C. Terenzini:

a. Reviewed the project history, objectives and process. In summary, in accordance with Town
Meeting, Town staff are to develop a plan for a sidewalk network in the Village area for
presentation at the 2014 Town Meeting. Key items of work completed to date: selection of study
area; establishment of criteria and definitions (“givens”); data collection and review; and
development of base plans.

b. Reviewed comments on the village sidewalk project received to date.

4. B. Woodruff:

a. Reviewed preliminary results of survey completed to date by Town staff for the Planning Board
consideration on village sidewalks. Survey is scheduled to close August 26th.

b. Reviewed the Town's Master Plan regarding objectives for developing sidewalks and pathways in
Moultonborough. These documents represent the strategic goals previously established for
sidewalks in the Town.

5. R. Korber and D. Greiner (g2+1) facilitated the comment period. The following summarizes
comments articulated by attendees. Refer to the attached Exhibit 1 for location of proposed
sidewalk/pathway alignment and crosswalk location routes identified by the attendees.

a. Keep children safe. Connect the schools to the Town Library and Recreation Department
buildings. Children from the Central School use the Route 25 corridor almost exclusively.
Children from the Academy use the trail from the school through the Bank of NH property.
Children cross Route 25 everywhere and anywhere. Put sidewalks where the children are and are
likely to migrate to and have a defined crossing. Suggested crosswalk locations included: Route
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25 drive into Central School; Blake Rd intersection; Bank of NH property; Murphy’s Store;
Route 109 intersection.

b. Address business owner concerns. Major concerns cited: maintain parking in front of Arties;
maintain sign at Country Store; ensure access and deliveries to Lacewood Group.

c. Alignments to consider: within the Route 25 corridor (both sides); north and south corridor
through existing wooded areas behind lots that front Route 25; and informal walking paths that
currently exist from the Academy through the Bank of NH property.

d. The Village is disjointed and there is a need to make the “downtown area” more pedestrian
friendly and “walkable” between businesses. This is seen as a positive for bringing customers to
the “downtown area”.

e. Complete sidewalks in such a way so as not to constrain future development of the Village area.

f. Provide connection to the Public Safety Building.

g. Ensure roadway is wide enough so as not to interfere with emergency response.

h. Be practical and cost effective.

i. Develop a program that can get Town Meeting support.

j. Phase the construction; set priorities for a multi-year build-out.

k. A suggestion was made to survey business owners regarding the sidewalk alignments.

l. There was concern expressed regarding how the sidewalk project ties into the Planning Board
efforts with respect to the Town Master Plan and Village Charrette completed in July 2012.
Coordination with the Planning Board is seen as important to the process. The study also needs
to be completed in accordance with Town Meeting instructions.
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MEMORANDUM

To: C. Terenzini, Moultonborough

From: R. Korber, KVPartners

Date: September 17, 2013

Re: Task 5 Report
Village Sidewalk Study

The following are notes from the Public Meeting held at the Public Safety Building on September 4, 2013
for the subject project. The notes are summarized by individual attendee and represent the key talking
and discussion points.

1. Attendees: See attached sign-in sheet.

2. Purpose: To obtain information from attendees regarding preferences for sidewalk alignments.

3. C. Terenzini:

a. Reviewed the project history, objectives and process. In summary, in accordance with Town
Meeting, Town staff are to develop a plan for a sidewalk network in the Village area for
presentation at the 2014 Town Meeting. Key items of work completed to date: selection of study
area; establishment of criteria and definitions (“givens”); data collection and review; and
development of base plans.

b. Reviewed the results from a survey taken of area businesses.

c. Reviewed the stated purpose of the meeting which is to finalize a concept from all the alignments
proposed at the August 14, 2013 Design Charrette.

4. T. Howard:

a. Reviewed the current status of proposals to buildout the Village Area. This is in reference to the
July 2012 Design Charrette completed by the Town. In summary, the July 2012 work will be
taken into consideration as the Town revised its Master Plan. That effort is expected to take years
to complete and is well beyond the timeline proposed for the Village Sidewalk Study.

5. R. Korber (KVPartners) and D. Greiner (g2+1) facilitated the comment period. In summary, the
purpose was to drive the discussion to define consensus around a sidewalk network concept for
further development. The following summarizes the results of those discussions. Refer to the
attached plan for the revised locations of proposed sidewalk/pathway alignments and crosswalks
identified by the attendees.
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a. Eliminate cross country routes to the north and the south (beyond the Moultonborough Academy)
of Route 25.

b. Make the cross country routes across the Bank of New Hampshire property and the Taylor
property alternates of one another.

c. Eliminate the sidewalk on Blake Road.

d. Eliminate the connections between the Town Offices and Public Safety Buildings. This includes
the connector between the rear of the respective buildings and the sidewalk alignment along
Route 25 in front of the Town Library. This was one of the comments from the previous meeting
(refer to Technical Memorandum #4).

e. Make the route that runs behind the Grange, Meredith Village Savings Bank, Post Office and Old
Country Store as an alternative to the route that runs in front of these businesses.

f. There was discussion on crosswalk locations in the Route 25 corridor. Consensus could not be
reached. KVPartners advised that the Town approach NHDOT to get their input as they will need
to approve any locations proposed by the Town. This may assist in finalizing the development of
final concept.

g. It was agreed to keep the remaining sidewalk alignments as proposed with the intent of selecting
a single route between the Central School and Town Complex.

h. There was discussion regarding the previously stated goals and objectives (refer to Technical
Memorandum #4). It was agreed that life cycle cost considerations and maintaining the character
of the Village area be added to the list of goals and objectives.
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MEMORANDUM

To: C. Terenzini, Moultonborough

From: R. Korber, KVPartners

Date: October 16, 2013

Re: Task 6 Report
Village Sidewalk Study

The following are notes from the Public Meeting held at the Public Safety Building on October 2, 2013
for the subject project. The notes are summarized and represent the key talking and discussion points.

1. Attendees: See attached sign-in sheet.

2. Purpose: To present recommendations for a sidewalk network.

3. C. Terenzini reviewed the project history, objectives and process. In summary, in accordance with
Town Meeting, Town staff are to develop a plan for a sidewalk network in the Village area for
presentation at the 2014 Town Meeting. Key items of work completed to date: selection of study
area; establishment of criteria and definitions (“givens”); data collection and review; development of
base plans; and development of alternative alignments as per the previous meeting.

4. R. Korber (KVPartners) made a presentation on the recommended sidewalk network. Key points
included:

a. Reviewed the results of previous meetings that culminated in a set of alternative sidewalk
alignments that meeting participants thought feasible for further consideration. These alignments
are shown in Figure 1. Sidewalk types are shown in Figure 4.

b. Discussed recommendations for a proposed sidewalk network within the study area defined by
the Town. The recommendations were based on input received from the public participation
process and KVPartner’s understanding of the consensus opinion expressed by the community at
large, coordination and input received from NHDOT and standard engineering practice. It was
stressed that the recommendations are conceptual and should be used for planning purposes only.
A more detail assessment must be completed to fully understand project requirements and
impacts. In summary, the recommendations are as follows:

 KVPartners recommends that the Town take a long term view when considering a sidewalk
network. To that end KVPartners recommends that the Town plan for a buildout of
sidewalks on both sides (eastbound and westbound) of NH Route 25 from the Central School
to the Town Complex (Library, Recreation Department, Town Hall) located at the
intersection with NH Route 109. Refer to Figure 2 for sidewalk alignments for the full
buildout scenario.
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 KVPartners recommends that the Town phase the buildout of the sidewalk network over
time. Completing the sidewalk in phases addresses the cost concerns raised during the public
participation process and gives the Town an opportunity to achieve objectives and observe
the suitability and functionality of a first phase before committing to a more comprehensive
network. As a first phase, KVPartners recommends that the Town consider constructing
sidewalks on the north side and south side of NH Route 25 as shown on Figure 3.

c. Draft cost estimates were presented for the recommended sidewalk networks.

5. C. Terenzini made a presentation on the operation and maintenance costs. In summary, costs will
include:

$110,000 – $130,000 capital equipment expense (sidewalk plow).

$10,000 annual set aside for equipment replacement.

$4,000 per mile for annual maintenance.

6. There was much discussion on alternative alignments and the need for sidewalks. The following is a
summary of comments:

 Rather than constructing sidewalks, it was suggested that the Town purchase a bus or contract
with a bus company to transport children from the schools to the Recreation Department
Building and the Town Library.

 Children are not the only people walking in the Route 25 corridor. One person cited that as
many as 50 to 75 pedestrians walk along Route 25 in front of her office on a daily basis.

 There was discussion regarding whether or not local business owners affected by the
sidewalk construction are supportive of the project. C. Terenzini relayed the results of the
Town’s survey taken several weeks ago where the majority of respondents were generally in
favor of the project. A representative from the Meredith Village Savings Bank in attendance
expressed support for the project.

 There is discussion regarding the impact of a sidewalk to the Old Country Store and the sign
located outside the store. It was expressed that impacts to property owners would have to be
vetted and discussed directly with the property owners to ensure their concerns are addressed.

 There was discussion regarding placement of the sidewalk in front of the Lacewood Group
building and the potential impacts for access to the building by delivery vehicles. Again it
was expressed that impacts to property owners would have to be vetted and discussed directly
with the property owners to ensure their concerns are addressed.

 There was discussion on the type of crosswalk that would be employed. No decision has
been made on the type of crosswalk or the final locations. That can be addressed in more
detail during final design development.

 There was discussion on how many people would actually use the sidewalks once
constructed. A suggestion was made to complete a survey to confirm the use of the sidewalks
prior to project implementation.
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 There was discussion on the cost of sidewalk maintenance. It was stated that in accordance
with state law, the Town would be responsible for the construction and maintenance of the
sidewalk even if it is located in the NHDOT right-of-way.

 There was discussion on the rationale of locating the sidewalk in front of the Old Country
Store and Meredith Village Savings Bank as opposed to the rear of those businesses. R.
Korber reviewed some of the rationale for locating the sidewalk in front of the businesses
including: use of public right-of-way versus need to acquire property from eight separate
owners; better access and availability to potential users; better access for emergency response
personnel; more secure (i.e. visible) location; need for footbridge for the cross country route;
cross country route requires clearing of wooded areas.

 There was discussion on the use of porous pavement as a surface treatment in lieu of
reconstructing the closed drainage. In general porous pavement is more expensive than
traditional pavement surfaces and its use as an alternative to the existing drainage system
would not be applicable. Surface type can be reviewed during final design development.

 There was discussion on next steps for implementation of a sidewalk project. In summary,
the current process is to submit a report at the 2014 Town Meeting which will be accepted or
rejected. Beyond that no further action is required or contemplated. Further action could
come by citizen petition or issuance of warrant article to continue the project.
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120 N.H. 788 (1980)

ANITA H. RUTKAUSKAS

v.

DONALD D. HODGINS.

No. 80-092.

December 3, 1980.

Supreme Court of New Hampshire.

*789 Howard J. Nedved, of Nashua, by brief and orally, for the plaintiff.789

Wiggin & Nourie, of Manchester (Gordon A. Rehnborg, Jr., orally), for the defendant.

PER CURIAM.

The principal issue in this case is whether the owner of a building which redirects precipitation, thereby causing an

accumulation of snow and ice on a public sidewalk immediately adjacent to the building, is strictly liable to a tenant

who is injured by falling on the snow-covered sidewalk. We hold that there is no such liability.

The defendant is the owner of an apartment building located at the corner of Temple and Commercial Streets in

Nashua. The plaintiff was a tenant in said building. On February 11, 1976, the plaintiff left the building through a

common doorway which led directly onto the public sidewalk on Temple Street. After taking a step or two on the

sidewalk, she slipped and fell, injuring herself. She contends that an accumulation of ice and snow on the public

sidewalk caused her fall. In her writ against the defendant, she alleged that the defendant negligently had failed to

reasonably maintain the public sidewalk by permitting snow and ice to remain thereon.

The defendant moved for summary judgment under RSA 491:8-a (Supp. 1979) supported by the affidavits of himself

and the manager of the building, which stated that the place where the plaintiff fell was on the public sidewalk, that

neither he nor his employees had done any maintenance work on the sidewalk and that his building has a flat roof with

no overhang and no drains on Temple Street which could cause any artificial accumulation of ice or snow on the

sidewalk. The plaintiff filed an affidavit stating that the defendant's structure had directed at least some of the *790

accumulated snow and ice there and that one could not step from the door without coming upon the accumulation of

snow and ice because there was no distance between the building and the sidewalk.

790

The plaintiff then filed an amended declaration alleging that the defendant's building acted as a snowfence which

caused snow and rain to fall on the sidewalk after hitting the building, thereby causing an artificial accumulation. The

defendant filed a motion to dismiss, which the Trial Court (Contas, J.) granted. The plaintiff appealed.

[1] It is well established that the owner of property adjoining a public sidewalk has no responsibility for maintaining the

sidewalk. Gossler v. Miller, 107 N.H. 303, 304-05, 221 A.2d 249, 250-51 (1966); State v. Jackman, 69 N.H. 318, 328-

29, 41 A. 347, 347 (1898); Annot., 18 A.L.R.3d 428, 432 (1968). Consequently, the defendant breached no duty owed

to the plaintiff simply because he did not clear ice and snow from the sidewalk in question.

[2] A landowner has a duty to use reasonable care to prevent artificial conditions on his land from being unreasonably

dangerous to users of an abutting sidewalk. Lane v. Groetz, 108 N.H. 173, 176, 230 A.2d 741, 744 (1967); Morin v.

Manchester Housing Authority, 105 N.H. 138, 139, 195 A.2d 243, 244 (1963). Thus, a landlord may be liable when the

negligent construction, design or maintenance of his building causes the icy condition on a public sidewalk. Abell v.

Company, 95 N.H. 439, 440, 65 A.2d 870, 871 (1949); Worthen v. Abbott, 90 N.H. 164, 165, 5 A.2d 715, 716 (1939);

Annot., 18 A.L.R.3d 428, 432 (1968). Absent such negligent construction, design or maintenance causing an artificial
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accumulation of ice or snow, however, a landlord has no obligation with respect to the condition of the public sidewalk.

This rule has not been modified in any way by Sargent v. Ross, 113 N.H. 388, 308 A.2d 528 (1973), which is limited to

on-the-premises conditions. See id. at 399, 308 A.2d at 535; Lane v. Groetz, supra at 175-76, 230 A.2d at 744.

[3] Although whether there was an artificial accumulation of ice or snow in this case is a question of fact, there is no

evidence that any negligent construction, design or maintenance of the building caused the accumulation. The mere

existence of a building cannot give rise to liability on the part of the owner, even though the building may redirect

precipitation and thereby cause an unnatural accumulation of snow or ice on the public sidewalk. See Mutzel v. *791

Northwestern Bell Tel. Co., 247 Iowa 14, 18, 72 N.W.2d 487, 489 (1955); Harrison v. Poli-New England Theatres, Inc.,

304 Mass. 123, 125, 23 N.E.2d 99, 100 (1939); Gossler v. Miller, supra at 305, 221 A.2d at 251.

791

The plaintiff's allegations, therefore, state no cause of action, and the defendant was entitled to summary judgment as

a matter of law. See Johns-Manville Sales Corp. v. Barton, 118 N.H. 195, 197, 385 A.2d 118, 119 (1978).

Appeal dismissed.

Save trees - read court opinions online on Google Scholar.
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107 N.H. 303 (1966)

MILDRED GOSSLER

v.

MAURICE I. MILLER.

No. 5448.

Argued April 5, 1966.

Decided July 15, 1966.

Supreme Court of New Hampshire.

King, Nixon & Christy (Mr. David L. Nixon orally), for the plaintiff.

Devine, Millimet, McDonough, Stahl & Branch (Mr. Joseph M. McDonough, III orally), for the defendant.

WHEELER, J.

This is an action in case to recover damages for personal injuries alleged to have been caused when the plaintiff fell

due to a defect in the sidewalk adjacent to and within 3 to 4 feet of the entrance of defendant's business premises. It is

a companion case to Gossler v. Manchester, 107 N. H. 310, involving the same plaintiffs and based upon the same

facts.

The parties agreed to the following facts: " On or about October 15, 1959, at approximately 12:15 P.M., the plaintiff

was walking in a generally southerly direction on a cement type public sidewalk on the west side of Chestnut Street, in

Manchester, New *304 Hampshire. At a point on said sidewalk which is adjacent to, and within three to four feet of the

entrance way of business premises located on the westerly side of Chestnut Street, which were then owned by the

defendant, the plaintiff allegedly fell to the ground and sustained personal injuries due to an alleged defect in said

sidewalk. Plaintiff does not claim that any affirmative act of the defendant or his agents caused the defect complained

of but does allege that the defendant, prior to the date of plaintiff's injury, had actual notice of the sidewalk defect and

had been requested to repair it, but had failed to take any action as a result of said notice and request. The defendant

was the owner and in control of the premises adjacent to said sidewalk, and, as an owner abutting upon a public

highway, was the owner of a reversionary interest in the sidewalk area where the injury was sustained, subject to a

right of way in favor of the general public.

304

"The parties agree, however, that for purposes of a ruling on the issues raised by the pleadings in this matter, the

plaintiff's allegations may be considered as true."

The defendant filed a motion to dismiss on the ground that the sidewalk upon which the plaintiff fell was a public

sidewalk which defendant owed no duty to the plaintiff to keep in repair and suitable for travel thereon. The questions

of law raised by the pleadings, the agreed statement of facts and motion to dismiss were reserved and transferred by

Loughlin, J.

The issue presented by the agreed statement of facts is whether the defendant property owner owed a duty to the

plaintiff who was injured because of an alleged defect in a public sidewalk abutting defendant's premises, which defect

was not caused by any affirmative act of the defendant, but of which the defendant had been notified and had been

requested to repair the same but had neglected to take any action relative to it.

"It is the generally recognized common-law rule, except in Pennsylvania, that the owner or occupants of property

abutting on a public sidewalk does not, solely by reason of being an abutter, owe to the public, including invitees or

business invitees of the abutter, a duty to keep the sidewalk in safe condition. Annot. 88 A.L.R. 2d 331, 340 (II);

Restatement (Second), Torts, s. 349, ill. 2; Winston v. Hansell, 160 Cal. App. 2d 570.
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The plaintiff concedes that while the overwhelming weight of authority permits defendants to escape the possible

consequences *305 of their negligence in similar situations, such a rule " is unjust, violative of the general duty of each

of us to use due care in our relations with others, in conflict with the principle that requires affirmative conduct in the

nature of a warning of dangerous conditions (Partin v. A & P Tea Co., 102 N. H. 62, 64), and contrary to the trend of

the law." 31 Am. Trial Lawyers J. 97.

305

The plaintiff does not contend that the defendant should have taken some affirmative action but rather, that under the

circumstances here the defendant's conduct or lack of it, should be measured against the general standards of duty

and due care by a jury without being barred by an arbitrary application of an arbitrary rule of nonliability based on a

boundary line location.

The plaintiff calls our attention to the so-called "Pennsylvania Rule" which is unique to that jurisdiction and its validity, if

any, is based solely upon the fact of possession. An owner or tenant in possession under this rule has the primary

responsibility of keeping in repair the pavement or sidewalk in front of the property owned or occupied by him and is

liable for his negligence in failing to perform this duty if injury results. Great Atlantic & Pacific Tea Co. v. Boyles, 102 F.

2d 343, 344 (3d Cir. 1939). The plaintiff concedes that this basis of establishing liability is unsound and invites analysis

of the case at bar on the more basic principles of duty, failure, causal connection and injury.

To bring the undisputed facts of the case at bar "within the category of actionable negligence, some wrongful act must

be shown or a breach of some positive duty." Flynn v. Gordon, 86 N. H. 198, 202; Kopfinger v. Grand Central Public

Market, 389 P. 2d 529 (Cal. 1964).

The duty to repair, maintain and reconstruct sidewalks rests with the highway agent under the direction of the

selectmen of a town or mayor and aldermen of a city and such sidewalks shall be maintained "without further

assessment to the abutting owner." RSA 252:3. A sidewalk is a component part of the highway (Hall v. Manchester, 40

N. H. 410) and under the provisions of RSA 247:10 a remedy has been created in favor of one injured by certain

defects in highways and bridges. It would be questionable policy to require abutting landowners or possessors thereof

to make their own repairs which might create a greater hazard to the general public than the existing defect.

No claim is made here that any affirmative act of the defendant, *306 or his agents, caused the defect complained of.

Absent such circumstances we hold that the defendant was under no duty to repair the sidewalk abutting his premises.

Defendant's motion to dismiss should be granted.

306

Remanded.

All concurred.
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10

Sidewalks

NHDOT in conjunction with construction projects occasionally reconstructs or constructs new sidewalks

adjacent to highways. However, the maintenance of the sidewalks, including snow removal, is the responsibility of

the local community. This policy is firm and longstanding statewide. In addition, in those communities where on-

street parking is permitted, snow removal from the parking areas, including plowing and or hauling away, is a local

responsibility. The local NHDOT crew will adjust its plow pattern when possible to assist the community if at all

possible, which could include pushing back snow banks during No Parking hours, or leaving a windrow as close to

the traveled way as possible. Usually these arrangements are made locally between the municipality and the

NHDOT Patrol Foreman.

Reduced Winter Maintenance

The NHDOT will evaluate the feasibility of establishing low or no salt sections on selected low volume

roadways following a written request from the local governing body. To facilitate this program two additional

highway types are specified as follows:

Type 4 – Highways on the State highway system carrying less than 2,500 vehicles daily for which

all municipal officials, including all selectmen, the police chief, the fire chief, the chief of ambulance

service, and the superintendent of schools or the school board, have signed and submitted a written request

to establish low (minimum) salt sections on existing Type 2 highways (orange routes) shown on the winter

maintenance system map.

Type 5 – Highways on the State highway system carrying less than 1,000 vehicles daily for which

all municipal officials, including all selectmen, the police chief, the fire chief, the chief of ambulance

service, and the superintendent of schools or the school board, have signed and submitted a written request

to establish no salt sections on existing Type 3 highways (red routes) on the winter maintenance system

map.

Source: NHDOT Winter Maintenance, Snow Removal And Ice Control Policy



Maintenance Requirements Section 29

NHDOT Local Public Agency Project Manual 1

Maintenance Requirements

All Local Public Agency (LPA) projects carry maintenance obligations for the project sponsors,
which are identified in the LPA project agreement. Specifically, Section I.C. states that:

The PROJECT SPONSOR shall provide or cause to provide for both the maintenance of the
Project during construction and subsequent maintenance of all Project elements together with
the maintenance of sidewalks, which includes winter snow and ice removal in accordance with
the requirements of 23 CFR 1.27 and 28 CFR 35.133, once the work under this AGREEMENT is
completed.

In this context, maintenance should generally be understood to require whatever effort is
necessary to provide for the safe and efficient utilization of the completed project. This also
includes correction of NHDOT/FHWA identified deficiencies within a reasonable period – typically
90 days.

It is important to note that there are consequences to sponsors for any project not being
adequately maintained. It is therefore important to understand the expectations established in the
LPA project agreement to prevent maintenance related issues from arising during or after a
project’s construction. These maintenance obligations translate into money and time for
sponsors as well, since project maintenance is not considered eligible for LPA funds. This makes it
especially important for the Project Sponsor to calculate the required costs of a lifetime of
maintenance and to ensure that they have that ability for maintenance before accepting LPA
funding.

During the Project:

The Project Sponsor must agree/commit to maintain project property in good operating order, in
compliance with any applicable Federal laws as well as New Hampshire state laws. This includes
roads, bridges, sidewalks, trails, structures, parking areas, as well as conservation easements and
websites.

For Construction Projects:

Maintenance is expected on all construction projects during and after the project is complete. It is
the responsibility of the Sponsor to see that maintenance is provided for seasonal conditions as
well as longevity. NHDOT reserves the right to deny funding for future projects if a Sponsor does
not act to correct a maintenance issue within 90 days of receiving a written notice from NHDOT.



Maintenance Requirements Section 29

NHDOT Local Public Agency Project Manual 2

For Non-infrastructure Projects:

LPA’s are expected to provide maintenance for the life of the equipment or item purchased using
federal monies. At the end of the useful life of equipment or items purchased they will be taken to
the White Farm in Concord, N.H. and disposed by public auction. The New Hampshire Department
of Administrative Services will set rules for disposal. LPA’s are sub-recipients of NHDOT and will
follow the same rules as a state agency.

Items such as websites must have a maintenance contract that includes hosting arrangements that
can be extended for the first 5 years of the website. At the end of that time a written explanation
of future plans for the site needs to be approved by NHDOT. Any electronics, hardware, or other
tangible items of value that have met their useful life will be disposed of at public auction
following the rules above.

Proof of insurance is required on any item purchased using federal funding for the life of the item.
It needs to provide replacement value if the item is damaged or destroyed. Should the insurance
lapse; the Sponsor is liable for reimbursing NHDOT or using the cash value of the loss toward a
new replacement at the discretion of NHDOT.

The examples listed only represent a few of the possible scenarios regarding maintenance of your
LPA project. Sponsors seeking to purchase other items, like passenger and transit vehicles through
the CMAQ program, should speak with their NHDOT project manager for additional details
regarding maintenance obligations for these items.

Potential Consequences:

Sponsors can expect that future inspections will take place to ensure that maintenance is being
done correctly. In the event that maintenance is identified as lacking or deficient in some
manner, NHDOT will notify the sponsor of the issue in writing. The notification will include
identification of a period during which corrective action must be taken.

If no satisfactory corrective action is taken, consequences for the Sponsor include:

Being declared ineligible for future federal funding.

Repayment of the LPA program funds used for the project per section I-H of the Local
Agreement.



6 Holland Street - PO Box 139 * Moultonborough, NH 03254 * 603.476.2347 * cterenzini@moultonboroughnh.gov

MEMORANDUM – OFFICE OF THE TOWN ADMINISTRATOR

TO: File

FROM: Carter Terenzini, Town Administrator

RE: Village Sidewalk Study

DATE: September 3, 2013

CC: R. Korber; B. Woodruff

This is to report on the results of a survey of “Business Owners” as to their thoughts about the need for
sidewalks. The undertaking of this was suggested at the Public Informational Meeting of August 12, 2013. The
survey attached was mailed out to 44 property owners within the study area with returns due about 10 days later
in pre-stamped and pre-addressed envelopes. We had 15 responses for a return rate of 34% percent.

Of our 15 responses some 13 “generally” supported the construction of sidewalk facilities. Two did not. Nine
persons did not object to the use of the right of way (RoW) along their frontage while four did object and two
skipped the question.

In some cases, insufficient RoW or an off street location, the town may need to acquire easements to construct
and maintain the sidewalks. Approximately three-quarters of the respondents indicated they were willing to
work with the town to negotiate on the use of their lands and provide such an easement. However, the Town
needs to be mindful that this leaves a significant portion of the respondents who did not want to do so.

A full copy of the results and the comments on the questions is attached.

EXHIBIT 9



Office of Selectmen
Town of Moultonborough

6 Holland Street - PO Box 139
Moultonborough, NH 03254

(603) 476-2347 * Fax (603) 476-5835

August 19, 2013

Dear Property Owner:

As you may know the Town Meeting approved an article requiring the SelectBoard to present a plan for the
construction of a sidewalk or sidewalks in the village area to the March 2014 Town Meeting. The first step of
the process was an open forum on April 17th to define the study area. The second step was an open forum held
on August 7th where interested citizens and stakeholders suggested potential route ideas.

Several comments at that meeting asked us to identify the thoughts of the property owners in the study area on
this matter. Below you’ll find a very short, questionnaire to help us gain a more definitive view of what you
think. Please circle your answers and place this sheet in the provided return envelope by August 30, 2013.
You will find spacing on the reverse side of this letter to provide additional comments. You may also feel
free to talk with any tenants you might have as to what they think.

1. Do you generally support the construction of sidewalk facilities in the Village area?

Yes No

2. Do you object to the construction of sidewalk facilities in the states’ right-of-way along your property’s

frontage?

Yes No

3. If the Town needs an access easement on your property to construct and maintain the sidewalk, would

you be willing to negotiate or work with us on providing such an easement?

A. On the street-side of my property:

Yes No

B. On the side boundary or to the mid or rear of my property:

Yes No

The results of this survey will be part of the presentation at the third public meeting on September 4, 2013.

Thank you very much!

Sincerely yours,

Carter Terenzini
Town Administrator



Added Comments

Question 1: Do you generally support the construction of sidewalk facilities in the Village area?

__________________________________________________________________________________________

__________________________________________________________________________________________

__________________________________________________________________________________________

__________________________________________________________________________________________

Question 2: Do you object to the construction of sidewalk facilities in the states’ right-of-way along your

property’s frontage?

__________________________________________________________________________________________

__________________________________________________________________________________________

__________________________________________________________________________________________

__________________________________________________________________________________________

Question 3: If the Town needs an access easement on your property to construct and maintain the sidewalk,

would you be willing to negotiate or work with us on providing such an easement?

A. On the street-side of my property:

__________________________________________________________________________________________

__________________________________________________________________________________________

__________________________________________________________________________________________

__________________________________________________________________________________________

‘B. On the side boundary or to the mid or rear of my property:

__________________________________________________________________________________________

__________________________________________________________________________________________

__________________________________________________________________________________________

__________________________________________________________________________________________

If you have any questions you would like answered or other comments you would like to submit, please send
them to Mr. Carter Terenzini, Town Administrator, in hand to Town Hall at 6 Holland Street, by mail to PO

Box 139 Moultonborough, NH 03254, by fax to 1.603.476.5835, or email to
cterenzini@moultonboroughnh.gov .



Sidewalk Study August 2013

1. Do you generally support the construction of sidewalk facilities in the Village Area?
Answered: 15 Skipped: 0

Yes (13)
No (2)

2. Do you object to the construction of sidewalk facilities in the states’ right-of-way
along your property’s frontage?
Answered: 13 Skipped: 2

Yes (4)
No (9)

3. If the Town needs to access easement on your property to construct and maintain the
sidewalk, would you be will to negotiate or work with use on providing such an easement?

A. On the street-side of my property:
Answered: 13 Skipped: 2

Yes (10)
No (3)

B. On the side boundary or to the mid or rear of my property:
Answered: 11 Skipped: 4

Yes (8)
No (3)



Added Comments to the Questions Above:

Question 1: Do you generally support the construction of sidewalk facilities in the village area?
Answered: 7 Skipped: 8

• No, crosswalks are what is needed.
• If it is determined that they will be used as serving a public need.
• Yes, but for the children’s safety only.
• Yes
• Yes
• We have no problem with the current plans from the schools to the center. If the plan includes going to the

public building keeping pedestrians on the side of Rt. 25 makes sense.
• Yes up to my center

Questions 2: Do you object to the construction of sidewalk facilities in the states’
right-of-way along your property frontage?
Answered: 6 Skipped: 9

• Not applicable to our property (Map 52 Lot 21).
• I understand this is to keep children safe, if so why give them a path down Route 25. The Town already

owns the land off from 25 from the Elementary School to somewhere near the property of MMC. I would
support sidewalks in that area w/sufficient lighting. Access for emergency vehicles (Not Route 25).

• Yes, we gave up our front parking so Artie could have his. We won’t give up our signage!!
Signed Cecile Holden – The Country Store.

• No
• People exercising, walking along the front now so a walk would make sense and provide safety.
• No – it is much needed for the safety of our citizens, especially the children.

Question3: If the Town needs to access easement on your property to construct and maintain
the sidewalk, would you be willing to negotiate or work with us on providing such an easement?

A. On the street-side of my property:
Answered: 6 Skipped: 9

• Not applicable to our property (Map 52 Lot 21)
• See above
• Yes
• My only concern is that you NOT touch the stonewalls. They’re part of our history. Thank you!
• Is a sidewalk were to be place going up Old Rte. 109 I would have some concerns – the trees

and the stonewall need to be protected.
• Yes

B. On the side boundary or to the mid or rear of my property:

Answered: 5 Skipped: 10

• Unable to answer at this time as we are not clear in who would be constructing and maintaining the

sidewalk and also who would be responsible for the safety and liability issues, e.g. insurance

associated with the sidewalks.

• No problem foreseen on 109 side.

• Yes

• I am not in favor of any sidewalk going to the pond in back or around sidewalk in my field going from

the school to Old Rt. 109.

• We would need to discuss.


