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Bylaws of the Moultonborough
Zoning Board of Adjustment

L Name

The name of the Board shall be "The Moultonborough Zoning Board of Adjustment” as authorized by the
Zoning Ordinance adopted at the Special Town Meeting of October 15, 1985,

1L Personnel
The Zoning Board of Adjustment shall consist of five members, elected by the public and up to three
alternates, to be appointed by the elected members of the Board. Selection, qualification, term, removal of

members and filling of vacancies shall conform to Chapter 673 New Hampshire Revised Statutes
Annotated.

HI. Organization
The Zoning Board of Adjustment shall meet the first meeting following Town Meeting and shall be called
to order by the member with longest tenure in years of service present. At this meeting, the Board shall
organize for the election of one of its members as chairperson, and one of its members as vice chairperson.
The Board shall appoint the Land Use Department staff to act as Secretary to the Board.

Iv. Meetings RSA 673:10 Scheduling of Meetings

1. Meetings of the Zoning Board of Adjustment shall be held at the call of the Chairperson and at such
other times as the Board may determine.

2. A majority of the membership of a local land use board shall constitute the quorum necessary in order
to transact business at any meeting of a local land use board.

The Zoning Board of Adjustment meetings, when required, will normally be held on the first and third
Wednesdays of the month.

V. Rules of Order

At each regular meeting, the order of proceedings shall be as follows:

A. Call to Order

Unfinished Business

B. Pledge of Allegiance

C. Seating of Alternates, if necessary
D. Approval of Minutes

E. Hearings

F. Correspondence

G.

H.

Adjournment

A motion shall be carried by a majority of members present and voting in the affirmative, unless otherwise
specified in statute.

Any rules and/or policies may be suspended at any meeting, until the next meeting, or for a shorter period
by vote of a majority of the members present.

T T
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Hearing

The conduct of hearings shall be governed by the following rules:

1.

2.

The Chair shall call the hearing in session by reading the public notice referring to the application.

The applicant (or the applicant’s counsel or agent) shall be called by the Chair to present the
application to the Board. If there are less than five (5) members, (but not less than a quorum defined as
three (3) members), of the Board sitting on a particular application, the Chair shall give the applicant
the option of continuing the hearing until there is a full Board. If the applicant elects to proceed with
less than a full Board, chair shall notify the applicant that less than a full board will not be grounds for
a rehearing in the event the application is denied. The chair will require the applicant to state his/her
decision prior to proceeding with the hearing.

It shall be necessary for a representative of the applicant to be present in the meeting room, however
additional representatives, including the applicant themselves, may attend remotely.  In
acknowledgement of the fact that each case presents its own nuances, the Board retains the right to
decide on a case-by-case basis whether in-person discourse is necessary.

a) The Board shall, prior to holding a public hearing on a completed application, review it promptly
and determine whether the development if approved reasonably could be construed as having the
potential for regional impact in accordance with RSA 36:56, I. The Board shall use the Land Use
Department Checklist for Determining Developments of Regional Impact as an aid in deliberating
regional impact status.

b) Regional Impact is defined as any development proposal before the Zoning Board which in

determination by the Board could reasonably be expected to impact on a neighboring municipality,

because of factors such as, but not limited to, the following (It is assumed a project may be a

development of regional impact if it meets any one of the standards. Additionally, these standards are

not absolute and are intended to initiate a closer review of projects that may potentially have regional

impact.):

*  Proposed developments directly adjacent to a municipal boundary

*  Proposed developments located within 1,000 feet of any aquifer or surface waters that transcend
municipal boundaries and there will be either a large water withdrawal (defined as 57,600 gallons

by NHDES) or there will be indoor, outdoor, or underground storage of chemicals or other
potential pollutants

*  Proposed developments that create a new road or a point of access between municipalities

*  Proposed non-residential developments that generate 500 or more vehicle trips per day into an
adjacent community as determined by the most recent published version of the Trip Generation
Manual

* Proposed development of 100 or more residential dwelling units where any portion of the
development is within 1,000 feet of a municipal boundary

*  Proposed developments with anticipated emissions such as light, noise, smoke, odors, or particles
that may impact a neighboring community

*  Proposed developments that may impact shared facilities, solid waste disposal facilities, and other
utility services from another community

c¢) Upon determination that the proposed development has a potential regional impact, the Zoning
Board shall afford the Lakes Region Planning Commission (LRPC) and the affected municipalities the
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status of abutters as defined in RSA 672:3 for the limited purpose of providing notice and giving
testimony.

d) The Zoning Board shall furnish, by certified mail, within five (5) business days, LRPC and the
affected municipalities with copies of the meeting minutes, documenting the decision. LRPC shall be
provided an initial set of plans, the cost of which shall be borne by the applicant.

e) Fourteen days prior to the public hearing, the Zoning Board shall notify, by certified mail, the
affected municipalities and LRPC of the hearing date, time and location and stating their right to testify
concerning the proposed development.

4. Members of the Board, including unseated alternates, may ask questions at any point during testimony
after recognition from the Chair.

5. a) Anyone who wishes to speak and is not a member of the Board or the staff advisor to the Board,
shall be required to state his or her name and address and indicate whether he or she is a party to the
case, an abutter or an agent or counsel to a party or an abutter.

b) Any party who wants to ask a question of another party to the case must do so through the chair.

6. a) Upon completion of the applicant’s presentation and questions from the board, the chair will open
the hearing for public input (public hearing portion).

b) The chair will ask those in in favor to speak.
c) The chair will ask for those in opposition to speak.
d) The chair will allow the applicant time for rebuttal.

e) The Board may request additional information from speakers prior to the close of the public hearing
portion.

7. Upon completion of the final rebuttal, the chair shall close the public hearing and the board shall
deliberate on the application. At this time, no further comment originating from applicant or abutter
shall be taken. Any unseated alternates may remain and patticipate in the deliberative session but may
not vote unless seated. The chair shall read each criterion soliciting the opinion of each board member
on whether or not the applicant’s testimony adequately addressed the criteria.

8. At the conclusion of the deliberative discussions, the chair shall state the board is returning to the
hearing portion. The chair will provide an opportunity for the applicant to refute any comments heard
during the deliberative session prior to taking a vote on the application.

9. If at any point during the hearing the applicant wishes to withdraw, it shall be treated as a formal
request to the Board for a motion to accept the requested withdrawal. The applicant shall state in their
request whether they are requesting a withdrawal without prejudice, which means that they reserve the
right to resubmit, or with prejudice, which means they give up their right to resubmit the same
application. The Board may choose to deny the request or to make the motion for the Board to
consider and vote upon based on the unique factors of the hearing or hearings. The Board may, at its
discretion, waive future application fees, but in no case may it waive notification or publication fees of
any future resubmittal,

VIL Decisions
Decisions of the Board shall be governed by the following rules:

1. Any decision made by the Board that is in favor of the applicant shall require three (3) votes; this
applies to the approval of any conditions that are placed on an application.
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IX.

XI.

2. A motion to grant or deny the applicant’s request shall be made by a SEATED member and seconded
by a SEATED member. The motion shall instruct town staff to prepare a Notice of Decision that
includes the consensus opinion of the Board on why the applicant’s testimony and application
adequately addressed or did not address each of the criteria. The Notice shall include any conditions
placed on the approval by the Board. The motion shall also include continuing the hearing until the
next scheduled hearing date. Only seated members are authorized to vote on this motion.

3. All decisions shall be documented on a Notice of Decision form that is approved by the ZBA.

4. The application shall be granted or denied based upon a majority vote by the members of the Board. In
the event an application is heard by only three (3) members, an affirmative vote shall require all three
(3) votes.

5. Notification of the decision shall be sent to the applicant and shall be filed in the records of the Board
and shall be available to the public within five (5) business days.

Alternates

Alternate members should attend all meetings to familiarize themselves with the workings of the Board so
that they are ready to serve whenever a regular member is unable to fulfill his or her responsibilities.
Alternate members shall substitute for regular members on any case when a regular member is absent or
disqualified pursuant to RSA 673:14 and the Chair designates them to do so. The Chair shall designate
alternates on a revolving basis so as to ensure that every alternate member serves on a regular basis in order
to gain experience. If the Board defers action on an application to a later date, and schedules a date for
continuance, then for purposes of continuity and fairness to an applicant, if an alternate is needed, the Chair
shall seat the alternate that originally sat on the preceding hearing when available.

Voting Members

Voting members shall be announced by the Chair prior to the consideration of the agenda item. Alternate
members who are not voting may fully participate during the presentation of applications, the public .
hearing, and the deliberative session as described above. Should any member recuse themselves for the
hearing of a specific case, he/she shall leave the Board and sit with the public.

Officers

The Chairperson shall call the meeting to order, preside over the deliberations, and see that all proceedings
are in accordance with the Rules of the Town of Moultonborough, and the Laws of the State of New
Hampshire. He shall present, assisted by the Secretary, a yearly report, appoint committees of resident
citizens including one member of the Zoning Board of Adjustment who shall act as Chairperson, and
perform other duties incumbent upon the presiding officer.

The Secretary shall cause to be kept a full and accurate record of proceedings of all meetings. At each
meeting, the Secretary shall have the book of record at hand and record the names of the members present.
The Secretary shall issue notices of all meetings and notify all committees of their appointment. The
Secretary shall conduct correspondence and fulfill such duties as the Chairperson may specify. In the
absence of the Chairperson and Vice-Chairperson, a Chairperson pro tempore shall be elected by the
members present.

Personnel

1. Conflict of Interest
A Board member who is an abutter, who has a vested interest, or any direct interest in or toward a
certain application, shall remove himself or herself from the board for all hearings pertaining to that
application,
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XII1.

XIV.
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Whenever any applicant or agent requests that a Board Member recuse himself or herself, the Board
shall require that the requesting party provide specific written reasons for the request. Copies of such
information shall be provided to Board Members and Staff at least 5 days prior to the hearing, The
Board Member receiving the recusal request shall be afforded the opportunity to consult with Staff and
Counsel prior to arriving at a decision.

2.  Removal of a Board Member
If by a majority of the entire Zoning Board of Adjustment, the permanent removal of a Board member
is deemed appropriate; it shall so be recommended to the Board of Selectmen by written notification as
specified in RSA 673:13.

3. Public Statements
No Board member shall discuss in public his decision, pro or con, concerning a pending application.

Any questions, statements or inquiries directed to a Board member concerning pending litigation
against the Zoning Board of Adjustment or any applicant, shall be referred to the Chairperson without
comment,

A Zoning Board of Adjustment member shall not represent nor knowingly appear to represent said
Zoning Board of Adjustment in any unofficial statements to the media, at public or private functions,
or at any public hearings, unless so designated by the authority of the Board.

Digital Media /Minutes

All regular meetings and work sessions of the Zoning Board of Adjustment will be recorded, using digital
media.

The digital media of the meetings will be retained for a period of three (3) years. After three (3) years, the
digital media may be destroyed, unless legal action is pending on an application contained on particular
recordings.

The typed minutes of each regular meeting and work session will be retained permanently.
Bidding Process for Services Required by Zoning Board of Adjustment

The Zoning Board of Adjustment may impose reasonable fees upon an applicant for the expense of
consultant services or investigative studies, review of documents and other such matters that may be
required by any particular application. Any such fees shall be subject to the provisions of RSA 673:16.

When the Zoning Board of Adjustment requires Special Investigative Services, it will go out for a sealed
bid at the expense of the applicant. The bidder would be required to deal only with the Zoning Board of
Adjustment so that there would be no outside interference. The Zoning Board of Adjustment reserves the
right to reject any or all bids. '

Appeal of Administrative Decision

(RSA 676:5) Appeals to the Board of Adjustment concerning any matter within the board's power as set
forth in RSA 674:33 may be taken by any person aggrieved or by any officer, department, board, or bureau
of the municipality affected by any decision of the administrative officer. Such appeal shall be taken within
30 days from the date of the decision by filing with the officer from whom the appeal is taken and with
the board a notice of appeal specifying the grounds thereof. The officer from whom the appeal is taken
shall forthwith transmit to the Board all the papers constituting the record upon which the action appealed
from was taken.
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Motions for Rehearing

A motion for rehearing shall be considered by the board at its next regularly scheduled meeting, but no later
than 30 days from the time of receipt of said motion for a rehearing. If the board grants a motion for
rehearing, the new public hearing shall be held within 30 days of the decision to grant the rehearing
provided all notice fees are paid and an updated abutters list is submitted by the party requesting the
rehearing, Notification of the rehearing shall follow the procedures set forth in RSA 676:7.

The board may reconsider a decision to grant or deny an application or grant or deny a motion for rehearing
provided such reconsideration is within the appeal period of the original decision as per 74 Cox Street LLC
v. City of Nashua, September 21, 2007. Motions for Rehearing can only be received in the office of the
board during normal business hours as per Cardinal Development v. Winchester, October 2008.

Application Acceptance

Applications shall be accepted and scheduled for Public Hearing and ZBA review by Land Use Department
staff, within the required time frames, and complying with the notification requirements, contained in
statute. All applications must be submitted by the owner of the land regarding the proposal or their
designee, in writing. No applications shall be scheduled for hearing without the application being complete
and the appropriate fee being paid.

Complete applications shall consist of the following:
1. Complete, most current application form

2. Copy of decision being appealed/denial or the determination by the zoning administrator that ZBA
action is required

3. A survey, plot plan or accurate scaled drawing showing the location and dimensions of all structures,
. property lines and other pertinent data, including adjacent streets and roads

Applications for dimensional relief shall include an “as-built survey” performed to detail the horizontal
and vertical positions of the physical improvements of all or part of a tract, parcel or lot of land as
defined in the New Hampshire Code of Administrative Rules Lan 503.02 (a). The survey need only
include enough detail to clearly delineate the area for which the dimensional relief is being sought.
The Board may accept plans which refer to an existing survey as a means of verifying exact locations
and distances, provided the Board finds that the existing survey adequately reflects current site
conditions to include structure, accessway and appurtenance footprints, wetlands boundaries, property
line and reference line locations and pin locations.

4. Photos showing the area of the property for which relief is being sought, and a photo showing the
entrance to the property from the main road to facilitate locating the property for inspection purposes

5. Additional documentation shall be required as necessary as part of the application packet to obtain
sufficient information for the Board’s review of the proposal

Joint Meetings and Hearings

1. RSA 676:2 provides that the board of adjustment may hold joint meetings or hearings with other “land
use boards,” including the planning board, the historic district commission, the building code board of
appeals, and the inspector of buildings, and that each board shall have discretion as to whether or not to
hold a joint meeting with any other land use board.

2. Joint business meetings with any other land use board may be held at any time when called jointly by
the chairperson of the two boards.




3. A public hearing on any appeal to the board of adjustment will be held jointly with another board only
under the following conditions:

a) The joint public hearing must be a formal public hearing on appeals to both boards regarding the
same subject matter; and

b) If the other board is the planning board, RSA 676:2 requires that the planning board chairperson
shall chair the joint hearing. If the other board is not the planning board, then the board of
adjustment chairperson shall chair the joint hearing; and

¢) The provisions covering the conduct of public hearings, set forth in these rules, together with such
additional provisions as may be required by the other board, shall be followed; and

d) The other board shall concur in these conditions.
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XVII. Policy Amendments

The policies of the Zoning Board of Adjustment may be amended at any meeting by a majority vote of the
Board.

This policy shall be effective immediately upon adoption and shall remain in effect until superseded or
replaced. The seated Zoning Board of Adjustment shall review and re-enact this policy annually. This
policy is due review and re-enactment one year from the date of adoption.

Date of Amendment:

May 7, 2008 Ralph Carrasco, Chair
Robert Stephens, Vice Chair
Robert Bernstein
Russ Nolin
Jerry D. Hopking

ZONING BOARD of ADJUSTMENT
Town of Moultonborough
Zoning Board of Adjustment
Board Policy

Amended Alternate Appointment Policy

This Policy received review, revision and update. The Ordinance, as revised, received acceptance and enactment on
May 21, 2008

Ralph Carrasco., Chair Robert Stephens, Vice Chair
Robert Bernstein Russell Nolin
Jerry D. Hopkins ZONING BOARD of ADJUSTMENT
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